
CONTRA COSTA SUPERIOR COURT 

MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 

HEARING DATE:  03/19/21 

 

INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 07 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day 

preceding the hearing, counsel or self-represented parties email Department 07 to request 

argument and to specify the issues to be argued.  Counsel or self-represented parties 

requesting argument must advise all other affected counsel and self-represented parties 

by no later than 4:00 p.m. of his or her decision to appear to argue and of the issues to be 

argued.  Failure to timely advise the Court and counsel or self-represented parties will 

preclude any party from arguing the matter.  (Pursuant to Local Rule 3.43(2).) 

Department 07’s email address is: dept07@contracosta.courts.ca.gov  Warning: this email 
address is not to be used for any communication with Department 07 except as expressly 
and specifically authorized by Dept. 07.  Any emails received in contravention of this order 
will be disregarded by the Court and may subject the offending party to sanctions. 
 
 

 1.  TIME:  9:00   CASE#: MSC17-01486 
CASE NAME: DOSKOCZ VS. ALS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Non expert discovery is to be cut off by August 31st which will also operate as the mediation 
deadline.  The trial setting conference will be conducted as a CMC on 9/13/21 at 8.30 a.m. 
 

  

 2.  TIME:  9:00   CASE#: MSC17-01486 
CASE NAME: DOSKOCZ VS. ALS 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY ALS LIEN SERVICES 
* TENTATIVE RULING: * 
 

Defendant ALS Lien Services’ motion for summary judgment is denied. The motion for 

summary adjudication is denied.  

Summary Judgment  

This case was originally litigated in federal court before the Honorable James Donato. 

Judge Donato issued an Order Re Summary Judgment, granting ALS’s motion for summary 

judgment in part and denying it in part. There were two main issues in that decision; each party 

prevailed on one of the issues. As relevant here, Judge Donato ruled that a waiver of the 

allocation of payments as stated in Civil Code section 5655(a) is void as a matter of public 

policy. (Defendant’s ex. 1.)  

After this decision, the parties stipulated to dismiss the federal court case and refile the 

case in state court. The stipulation stated the “[t]he new state court action will be subject to this 

mailto:dept07@contracosta.courts.ca.gov


CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   03/19/21 

 
 

- 2 - 

Court’s Order Re Summary Judgment”. (Defendant’s ex. 2 ¶2.) The stipulation also stated that 

“[n]othing in this stipulation precludes either party from filing a motion for summary 

judgment/adjudication in the state court action.” (Defendant’s ex. 2 ¶6.)  

ALS now argues that this Court should disregard Judge Donato’s order. ALS is correct 

that federal circuit and district court decisions are not binding on this court. (See, Choate v. 

County of Orange (2000) 86 Cal.App.4th 312, 327-328.) That general rule, however, does not 

help ALS here where there was a ruling in a case involving the same parties and those parties 

entered into stipulation that specifically addresses the prior motion for summary judgment.  

The parties’ stipulation is clear that Judge Donato’s Order Re Summary Judgment is to 

be part of this case. While the stipulation allowed ALS to file a motion for summary judgment or 

adjudication in this case, that clause must be read in conjunction with the clause that Judge 

Donato’s order would be part of this case. Reading these two clauses together, the only 

reasonable interpretation is that ALS is permitted to file a motion for summary judgment or 

adjudication on issues not addressed in Judge Donato’s order.  

Therefore, ALS’ motion for summary judgment is either a motion for reconsideration or a 

motion for summary judgment on an issue already decided against the moving party. A motion 

for reconsideration requires a showing of “new or different facts, circumstances, or law”. (Code 

of Civil Procedure §1008.) Similarly, “[a] party shall not move for summary judgment based on 

issues asserted in a prior motion for summary adjudication and denied by the court” unless the 

parties shows “newly discovered facts or circumstances or a change of law supporting the 

issues reasserted in the summary judgment motion.” (Code of Civil Procedure § 437c(f)(2).) 

ALS has made no showing of new facts or law and it appears that the majority of ALS’ waiver 

argument is identical to the argument it made in federal court. (See, Plaintiff’s ex. 2.) Thus the 

motion fails if it were brought under section 1008 or 437c(f)(2).  

ALS argues that there is no appellate or California Supreme Court authority directly on 

point and that this somehow means the federal court judge lacked authority to decide whether a 

waiver clause can be void due to public policy reasons based upon state law. ALS makes this 

argument despite having argued the waiver issue (using state law) to the federal court judge. 

ALS is wrong. Federal courts have the authority to decide issues of state law in cases that are 

properly before them, which was the situation here.  

The Court will not reconsider ALS’ waiver argument. The Court finds that Judge 

Donato’s ruling stands and thus, the waiver of Civil Code section 5655(a) is invalid. Since ALS 

cannot prevail on its waiver argument, ALS has not shown it can prevail on the entire complaint 

or on either cause of action and the motion for summary judgment is denied.  

Summary Adjudication  

The FAC includes two causes of action, one under the Federal Fair Debt Collection 

Practices Act and one under Business and Professions Code section 17200. ALS’ notice of 
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motion requests summary judgment or, in the alternative, summary adjudication of certain 

“causes of action and damage claims”. ALS then lists five issues that all related to different ways 

Fair Debt Collection Practices Act was allegedly violated.  

“A motion for summary adjudication shall be granted only if it completely disposes of a cause 

of action….” (Code Civ Proc § 437c(f)(1).) Here, the notice of motion seeks summary adjudication of 

five different issues in the first cause of action. Summary adjudication of one of several issues in a 

cause of action is improper under subsection f. In addition, ALS’ separate statement does not list the 

summary adjudication issues as required by California Rules of Court, rule 3.1350(b), (h). 

For these reasons, ALS’ request for summary adjudication is denied. The being said, it may 

be useful for the parties to get a ruling from this Court on some of the issues raised by ALS before 

trial. If the parties believe this would be helpful, they may bring these issues to the Court using the 

procedure in Code of Civil Procedure section 437c(t).  

Evidence 

The Court has not addressed the objections to evidence as they were not material to the 

Court’s ruling. (Code of Civil Procedure § 437c(q).) 

 

  

 3.  TIME:  9:00   CASE#: MSC18-01022 
CASE NAME: LAL VS. THE BANK OF NY MELLON 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY PREM LAL 

* TENTATIVE RULING: * 
 
Continued to 4/23/21 at 9 a.m. 
 

  

 4.  TIME:  9:00   CASE#: MSC18-01220 
CASE NAME: FLEXI-VAN VS. LINARES 
HEARING ON MOTION TO COMPEL RESPONSES TO SPECIAL INTERROGS. 
FILED BY FLEXI-VAN LEASING, INC. 

* TENTATIVE RULING: * 
 
Hearing dropped by Court.  Notice of withdrawal of motion to be filed per Atty. Booska’s Office 
on 3/16/21. 
 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   03/19/21 

 
 

- 4 - 

 5.  TIME:  9:00   CASE#: MSC18-01289 
CASE NAME: COLVIS VS. GARAVENTA 
HEARING ON MOTION TO/FOR JOINDER TO MOTION TO CONSOLIDATE CASES 
FILED BY MARIE L. ADLER 
* TENTATIVE RULING: * 
 

All motions to consolidate are granted as stated below.  Case No. C20-02325 is hereby 

consolidated into Contra Costa County Superior Court Case No. C18-01289 and will proceed 

under the latter case number for all purposes until further order.  The court makes no order now 

how the cases will end up being tried if they go to trial.  There is no stay on discovery in any part 

of the consolidated case unless required by law and then to the least extent possible. 

 
Case No. C20-02325 continues a longstanding battle between factions of the Garaventa 

family following the death of their mother, Mary Garaventa, in 2015. 
 
Cases may be consolidated in the court’s discretion when they involve “a common 

question of law or fact.”   (CCP § 1048 (a); Todd-Stenberg v. Dalkon Shield Claimants Trust 
(1996) 48 Cal.App.4th 976, 978-979.)  Here, there are many common questions of law or fact.  
The three cases already consolidated involve questions whether Joseph Garaventa was 
properly terminated as CEO of the Garaventa entities on May 31, 2018 and whether Louisa 
Binswanger committed any breaches of the family trust.  Case No. C20-02325 involves those 
same issues. That Case No. C20-02325 also involves other issues – such as whether there 
were any improper dealings regarding the family’s duck club, whether Louisa misappropriated 
any of Mary’s jewelry, and whether one or more of the siblings was behind a threatening letter 
sent to Joseph in October 2019 – is not dispositive, because consolidation only requires that 
there be a common question of law or fact. 

 
Factors that courts consider when deciding whether to grant consolidation include 

(1) judicial and party economy; and (2) prejudice.  (See McClure v. Donovan (1949) 33 Cal.2d 
717, 722; Todd-Stenberg v. Dalkon Shield Claimants Trust (1996) 48 Cal.App.4th 976, 980-

981.)  Both factors weigh in favor of consolidation here.   
 

Consolidation will promote party and judicial economy.  It will mean that witnesses will 
give their depositions only once, rather multiple times as witnesses in multiple cases.  Further, 
consolidation will be of considerable aid to the court, avoiding multiple trials and consumption of 
the time of multiple judges.  Also, consolidation will prevent inconsistent rulings.   

 
Finally, Joseph articulates nothing that constitutes legal prejudice.   (Cf. State Farm Mut. 

Auto. Ins. Co. v. Superior Court of San Francisco (1956) 47 Cal.2d 428, 430-431 (prejudice to a 

“substantial right” found where consolidation would force a party to take inconsistent positions in 
different parts of the consolidated action).)  The most he argues is that a possible appeal of 
Judge Fannin’s ruling on the anti-SLAPP motion in Case No. C20-02325 could result in a delay 
in discovery in all the cases.  However, the court is ordering now that if there is an appeal of that 
ruling and any consequent stay on discovery, it shall affect only C20-02325 and shall be as 
narrow as legally allowed.  At the moment, however, no appeal has been filed and perhaps 
none ever will be. 
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The Opposition filed by the Wendel, Rosen law firm cites some broad language from 

Sanchez v. Superior Court (1988) 203 Cal.App.3d 1391 to argue that consolidation for anything 

more than trial cannot be ordered here because the parties are not identical and Wendel’s 
client, Joseph Garaventa, objects.  However, Sanchez is not truly a case about consolidation.  

The appeal in that case did not question whether consolidation was proper, only whether 
consolidation meant that a procedural defect in one of the cases – the failure to effect timely 
service – disappeared.  The court held the defect did not disappear.  Sanchez is not persuasive 
authority on the points for which plaintiff Joseph Garaventa cites it.  Other cases have said it 
does not matter that the consolidated actions will not involve all the same parties.  (See Jud 
Whitehead Heater Co. v. Obler (1952) 111 Cal.App.2d 861, 867.)  
 

  

 6.  TIME:  9:00   CASE#: MSC18-01289 
CASE NAME: COLVIS VS. GARAVENTA 
HEARING ON MOTION TO CONSOLIDATE 
FILED BY LOUISA V. BINSWANGER 

* TENTATIVE RULING: * 
 
See line 5. 
 

  

 7.  TIME:  9:00   CASE#: MSC18-01690 
CASE NAME: BAJAGIAN VS UPPAL 
HEARING ON MOTION TO SEVER & TRY SEPARATELY 
FILED BY SATJAGROOP SINGH RANDHAWA, et al. 
* TENTATIVE RULING: * 
 
Motion denied without prejudice to renewing it at trial.  At that time the court may be inclined to 
trail the one matter until after the other is concluded. 
 

  

 8.  TIME:  9:00   CASE#: MSC19-00861 
CASE NAME: MIKE MURPHY VS. WILLIE HAIDARI 
HEARING ON MOTION FOR TERMINATING OR ISSUE SANCTIONS 
FILED BY WILLIE HAIDARI 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
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 9.  TIME:  9:00   CASE#: MSC19-00861 
CASE NAME: MIKE MURPHY VS. WILLIE HAIDARI 
FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 
 
Continued to 4/26/21 at 8.30 a.m. 
 

  

10.  TIME:  9:00   CASE#: MSC19-00861 
CASE NAME: MIKE MURPHY VS. WILLIE HAIDARI 
HEARING ON OSC RE: WHY THIS CASE SHOULDN'T BE DISMISSED FOR 
FAILURE TO PROSECUTE AND FURTHER SANCTIONS IMPOSED 
* TENTATIVE RULING: * 
 
Case is dismissed for failure to prosecute and for failure to respond to the OSC. 
 

  

11.  TIME:  9:00   CASE#: MSC19-00861 
CASE NAME: MIKE MURPHY VS. WILLIE HAIDARI 
HEARING ON JOINDER IN MOTION FOR TERMINATING SANCTIONS 
FILED BY WILLIAM J. DONNELLY 

* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 

  

12.  TIME:  9:00   CASE#: MSC19-01999 
CASE NAME: SUTHERLAND VS. CITY OF RICHMOND 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO INTERROGS. 
FILED BY JONNI STANDISH 
* TENTATIVE RULING: * 
 
The motion is granted as requested.  Even during a pandemic with other issues involved, taking 
nine months to provide basic discovery is unreasonable. 
 
The discovery requested is to be fully responded to by no later than 3/31/21 and the sanctions 
awarded are due and payable at that same time. 
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13.  TIME:  9:00   CASE#: MSC20-01230 
CASE NAME: ERICSSON, INC. VS. BROKEN ARROW 
HEARING ON MOTION FOR LEAVE TO FILE A 1st Amended COMPLAINT 
FILED BY ERICSSON INC. 
* TENTATIVE RULING: * 
 

Plaintiff Ericsson, Inc., which do business in California as EUS, Inc. (“Plaintiff”) moves for 
leave to file a first amended complaint. Broken Arrow Communications, Inc. (“Broken Arrow”) 
opposes the motion, relying on a previous ruling sustaining a demurrer to the original complaint. 
The merits of the amended complaint may be raised and argued at a later stage, but in light of 
the liberal standard applied to motions for leave to amend, leave is granted.  

Plaintiff shall file and serve the amended complaint on or before March 29, 2021. 

Background 

According to the plaintiff’s allegations, plaintiff and Broken Arrow entered into a written 
Master Services Agreement (“MSA” or “the agreement”), which governed work that would later 
be performed on real property owned by the City of Richmond. The agreement, which is 
governed by Texas law, included various warranties and other provisions related to the quality 
of work to be performed, the planning required for such work, and insurance and indemnity 
requirements. Broken Arrow also promised to indemnify plaintiff based on any errors or acts of 
its subcontractors. Plaintiff alleges on information and belief that Broken Arrow hired defendant 
A-1 Construction (“A-1”). (See Evidence Index in Support of Plaintiff’s Motion for Leave to File 
First Amended Complaint, “Evidence Index,” Exhibit A.) 

In April 2017, work was commenced, but when a negligently covered roof allowed water 
intrusion to cause damage to the property, work ceased. The City of Richmond made claims 
against plaintiff and on January 20, 2020, plaintiff paid the City of Richmond to settle the claims. 
Plaintiff requested indemnification from defendants, but they have refused. (See Evidence 
Index, Exhibit A.) 

On July 8, 2020 plaintiff filed this suit for breach of contract, indemnity, and declaratory 
relief against Broken Arrow and A-1. On August 18, 2020, A-1 cross-complained against 
Broken Arrow.  

In October 2020, the Court sustained a demurrer by Broken Arrow to the complaint on 
the grounds that the dispute resolution procedures set forth in the MSA provided a complete 
defense to the action. The original complaint contained no contention of any compliance with 
the dispute resolution procedures. The Court specifically observed that its ruling did not end the 
case as to Broken Arrow, despite dismissing it from the principal action, because it remained a 
cross-defendant in the cross-complaint filed by A-1. At this time, Broken Arrow is also a cross-
complainant itself, having filed a cross-complaint against A-1 on January 15, 2021. 

On January 25, 2021, plaintiff moved for leave to file a first amended complaint. 
Its proposed First Amended Complaint again names Broken Arrow and A-1, but this time 
alleges that parties have engaged in meditation, which was unsuccessful. (See Evidence Index, 
Exhibit E, ¶6.) 

Broken Arrow opposes the motion based on the Court’s October 2020 ruling on its 
demurrer. Broken Arrow argues that Section 17.3 of the MSA bars plaintiff’s claims against it 
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through its arbitration requirements, which provide a "complete defense.” Broken Arrow 
acknowledges that it anticipates argument by plaintiff Broken Arrow waived its rights 
to arbitrate, but it urges the Court not to reach such arguments based on the previous ruling on 
the demurrer.  

Request for Judicial Notice 

Plaintiff requests judicial notice of documents previously filed in this case (the original 
complaint, A-1’s cross-complaint, and the memorandum in support of the demurrer. Broken 
Arrow does not object. The request is granted. 

Discussion 

Code of Civil Procedure § 576 allows “[a]ny judge, at any time before or after 
commencement of trial, in the furtherance of justice, and upon such terms as may be proper, [to] 
allow the amendment of any pleading […].” Code of Civil Procedure § 473(a)(1) provides the 
Court discretion to permit a party to amend its pleadings. The general rule is that the Court 
should exercise this discretion liberally in favor of amendments, to permit the resolution of all 
disputed matters between two parties in a single proceeding. (See, e.g., Lincoln Prop. Co., N.C., 
Inc. v. Travelers Indem. Co. (2006) 137 Cal.App.4th 905, 916.) Indeed, “it is an abuse of 

discretion to deny leave to amend where the opposing party was not misled or prejudiced by the 
amendment.” (Kittredge Sports Co. v. Super. Ct. (1989) 213 Cal.App.3d 1045, 1048.) 

Broken Arrow has not set forth any specific facts or argument to indicate it will be 
prejudiced or misled by the amendment. A determination as to whether the contractual 
provisions require arbitration is not an issue that is most appropriately decided on a motion for 
leave to amend and would be better addressed in future proceedings, whether that is a motion 
to compel arbitration (as plaintiff suggests in the reply brief), demurrer (as was previously 
employed), or other procedure. (See Atkinson v. Elk Corp. (2003) 109 Cal.App.4th 739, 760 

[“we believe that the better course of action would have been to allow [the plaintiff] to amend the 
complaint and then let the parties test its legal sufficiency in other appropriate proceedings”]; 
Kittredge Sports Co. v. Superior Court (1989) 213 Cal.App.3d 1045, 1048.) 
 

  

14.  TIME:  9:00   CASE#: MSC20-01470 
CASE NAME: CADLES OF WEST VIRGINIA VS. JOCELYN EBRON 
HEARING ON MOTION TO SERVE DEFENDANT VIA PUBLICATION 
FILED BY CADLES OF WEST VIRGINIA LLC 

* TENTATIVE RULING: * 
 
Granted. 
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15.  TIME:  9:00   CASE#: MSC20-01860 
CASE NAME: PHILIP COE VS JOHN WADE 
HEARING ON MOTION FOR SANCTIONS AGAINST DEFENDANTS & THEIR ATTORNEY 
FILED BY PHILIP COE, JACOB DAHLQUIST 
* TENTATIVE RULING: * 
 
Before the Court is a motion for sanctions under Code of Civil Procedure § 128.5 by Plaintiffs 
against defendants John William Wade and Lynn Jung Wade, each named in their individual 
capacities and as Trustees of their family trust ("Defendants" or the "Wades"), and their counsel. 
For the reasons set forth, the motion is denied.  

Background 

Plaintiffs' request for sanctions arises out of Defendants' demurrer to Plaintiffs' Complaint. 
Counsel for Defendants failed to meet and confer prior to filing the demurrer and initially did not 
file a declaration showing compliance with Code of Civil Procedure § 430.41. The hearing on the 
demurrer was continued in order for Defendants to meet and confer.  

The Court overruled almost all of the demurrers. The Court sustained a demurrer for uncertainty 
to Plaintiffs' Unruh Civil Rights Act cause of action, as the Complaint referred to the Act's 
prohibition on "disability" discrimination, instead of discrimination based on sexual orientation, 
which Plaintiffs indicated was the basis of their claim. (See Minute Order dated February 26, 

2021.) 

Statutory Framework 

Code of Civil Procedure § 128.5(a) authorizes a trial court to order a party, an attorney or both 
to pay another party's expenses incurred "as a result of actions or tactics, made in bad faith, that 
are frivolous or solely intended to cause unnecessary delay." The term "frivolous" for purposes 
of this statute means "totally and completely without merit or for the sole purpose of harassing 
an opposing party." (Code Civ. Proc. § 128.5(b)(2).) To award sanctions under Code of Civil 
Procedure § 128.5, the Court applies an objective standard for determining if the position is 
frivolous, and must also find subjective bad faith or other improper purpose by the party or 
counsel sought to be sanctioned. (In re Marriage of Sahafzadeh-Taeb & Taeb (2019) 39 
Cal.App.5th 124, 135 [quoting Levy v. Blum, supra, 92 Cal.App.4th at 635].) Lack of merit of the 

action or tactic does not require the Court to draw an inference that the action or tactic was 
employed for an improper purpose. (In re Marriage of Sahafzadeh-Taeb & Taeb, supra, 39 

Cal.App.5th at 144.) The award of sanctions is generally within the discretion of the court, but is 
typically used sparingly and based on the most egregious conduct. (Luke v. Baldwin-United 
Corp. (1985) 167 Cal.App.3d 664, 668.) 

Code of Civil Procedure § 128.5(f) sets forth the procedures to be followed when the Court on 
its own or a party seeks to impose sanctions: "If the alleged action or tactic is . . . the filing and 
service of a complaint, cross-complaint, answer, or other responsive pleading that can be 
withdrawn or appropriately corrected, a notice of motion shall be served as provided in Section 
1010, but shall not be filed with or presented to the court, unless 21 days after service of the 
motion or any other period as the court may prescribe, the challenged action or tactic is not 
withdrawn or appropriately corrected." (Code Civ. Proc. § 128.5(f)(1)(B).) 
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Analysis 

The Court has reviewed the pleadings and evidence presented by Plaintiffs and Defendants in 
connection with this motion. Code of Civil Procedure § 128.5(f)(1)(B) applies and required 
Plaintiffs to defer filing the motion until 21 days after they served the notice of motion on 
Defendants. Both the failure to meet and confer on the demurrer and the demurrer itself were 
actions or tactics that could have been withdrawn or corrected. Defendants did in fact meet and 
confer after the Court continued the demurrer hearing for compliance with Code of Civil 
Procedure § 430.41, and they withdrew their demurrer to one cause of action.  

Even if the procedures of Code of Civil Procedure § 128.5(f)(1)(B) had been followed, the Court 
does not find it appropriate to sanction Defendants or their counsel based on the demurrer. 
Though, for the reasons stated in the ruling on the demurrer, the Court found almost all of 
Defendants' substantive positions to be without merit, at this point the Court is not persuaded 
that Defendants or their counsel acted in subjective bad faith, or with an improper purpose of 
harassment or for other improper reasons. The Court is not persuaded that the policies of the 
sanctions statute would be served by imposing sanctions under the circumstances, at this time. 
 

  

16.  TIME:  9:00   CASE#: MSC20-02049 
CASE NAME: BERKO VS. BLACK 
HEARING ON EX PARTE APP. FOR PERMISSION TO FILE 1st Amended COMPLAINT 
FILED BY PLAINTIFF 

* TENTATIVE RULING: * 
 
Having filed this action on October 1, 2020, plaintiff seeks leave to file a first amended 

complaint. His request does not appear to be opposed by defendants. Further, Code Civ. Proc., 
§ 472 (a) provides, in relevant part, that a party “may amend its pleading once without leave of 
the court at any time before the answer, demurrer, or motion to strike is filed […].”  

No responsive pleading has yet been filed in this matter by any defendant. Although the 
Court notes plaintiff has not submitted a copy of the proposed amended pleading (CRC 
3.1324(a)(1)), his right to amend is statutory. As a result, plaintiff is granted leave to file an 

amended complaint. 
 

  

17.  TIME:  9:00   CASE#: MSC20-02325 
CASE NAME: GARAVENTA VS. BINSWANGER 
SPECIALLY SET HEARING ON: CONSOLIDATION W/C18-01289 
SET BY ATTORNEYS FOR BINWANGERS 

* TENTATIVE RULING: * 
 
See line 5. 
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18.  TIME:  9:00   CASE#: MSN21-0190 
CASE NAME: WATERS VS. LAKELAND REGIONAL 
HEARING ON PETITION TO QUASH OUT-OF-STATE SUBPOENA 
FILED BY LAUREL WATERS M.D. 
* TENTATIVE RULING: * 
 
Continued to 4/2/21 at 9 a.m.  
 
  

19.  TIME:  9:00   CASE#: MSN21-0202 
CASE NAME: RE F. T. 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF PAYMENT RIGHTS 
FILED BY J.G. WENTWORTH ORIGINATIONS, LLC 

* TENTATIVE RULING: * 
 
Granted. 
 

ADD-ONS 

20.  TIME:  9:01   CASE#: MSC17-00862 
CASE NAME: KOSI VS. LITTMAN 
HEARING ON MOTION TO STRIKE PORTIONS OF 3rd Amended COMPLAINT 
FILED BY GORDON M. HINDS 
* TENTATIVE RULING: * 
 
The motion to strike brought by defendant Gordon Hinds is denied, for the reasons stated in the 
Court’s ruling on defendants’ companion demurrers. 
 

  

21.  TIME:  9:01   CASE#: MSC17-00862 
CASE NAME: KOSI VS. LITTMAN 
HEARING ON MOTION TO STRIKE PORTIONS OF 3rd Amended COMPLAINT 
FILED BY ROBERT FITZSTEPHENS, WINDELER DEVELOPMENT GROUP, INC. 

* TENTATIVE RULING: * 
 
The motion to strike brought by defendants Robert Fitzstephens and Windeler 
Development Group, Inc. is denied, for the reasons stated in the Court’s ruling on defendants’ 
companion demurrers. 
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22.  TIME:  9:01   CASE#: MSC17-00862 
CASE NAME: KOSI VS. LITTMAN 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT  
FILED BY ROBERT FITZSTEPHENS, WINDELER DEVELOPMENT GROUP, INC. 
* TENTATIVE RULING: * 
 
Sustained in part, with leave to amend.  Please see Line 23. 
 
   

23.  TIME:  9:01   CASE#: MSC17-00862 
CASE NAME: KOSI VS. LITTMAN 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT 
FILED BY GORDON M. HINDS 

* TENTATIVE RULING: * 
 
 The Court rules as follows on the demurrer brought by defendant Gordon Hinds, and the 

separate demurrer brought by defendants Robert Fitzstephens and Windeler Development 

Group, Inc. (“the Windeler defendants”).  The demurrers are directed to plaintiffs’ Third 

Amended Complaint (“TAC”), filed on October 22, 2020. 

The demurrers to the First Cause of Action for concealment fraud are sustained, with 

one last opportunity to amend.  Plaintiffs shall file any further amended complaint on or before 

April 8, 2021.  The demurrers to the Second Cause of Action for professional negligence are 

overruled.  The basis for this ruling is as follows. 

A. The First Cause of Action (Fraud). 

 A-1. Causation. 

Defendants argue that the Court’s ruling on a much earlier demurrer is dispositive of the 

present demurrers, in that it negates the element of fraud causation.  The Court finds that this 

argument lacks merit. 

 On January 26, 2018, the Court sustained a demurrer to a fraud cause of action 

without leave to amend.  The operative pleading then was the First Amended Complaint.  

The demurring party was former defendant Michael Littman, in his capacity as the co-trustee of 

the Littman Trust.  The Court ruled as follows: 

1st and 2nd C/As (Fraud and Negligent Misrepresentation). 
 
 A.  Representation of Fact. 
 
Defendant Littman Trust correctly observes that representations of opinion “are ordinarily 
not actionable” as fraud.  (Graham v. Bank of America, N.A. (2014) 226 Cal.App.4th 594, 
606.)  However, plaintiffs’ fraud theories suffer from an even more fundamental defect: 
plaintiffs fail to allege that any defendant ever offered plaintiffs an affirmative expert or 
legal opinion concerning the enforceability of the $ 31,800 penalty.  Rather, plaintiffs 
make allegations such as the following: “Michael Littman intended that Burgoyne and 
Terry Littman publish and disseminate the Misrepresentations in the form of payoff 
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statements generated by Evergreen Loan Servicing transaction wide [sic], including title 
companies and Plaintiffs’ prospective lenders.”  (FAC, ¶ 80.) 
 
Sending out payoff statements, or sending emails warning that a penalty will be imposed, 
is simply not equivalent to preparing and offering an expert or legal opinion in a fiduciary 
capacity.  Plaintiffs cite no legal authority supporting the proposition that the alleged 
misrepresentation, which concerns arcane legal issues associated with a balloon 
payment penalty provision, can fairly be implied and can reasonably be relied on when 
that misrepresentation is embodied only in a payoff statement or an email warning.  
This is simply not the kind of clear, affirmative representation of fact needed to support a 
fraud cause of action. 
 
 B.  Causation. 
 
The Court also concurs with defendant’s argument that the alleged chain of causation is 
too speculative to support a fraud cause of action.  (See Williams v. Wraxall (1995) 33 
Cal.App.4th 120, 132 [“[a] ‘complete causal relationship’ between the fraud or deceit and 
the plaintiff's damages is required”].)  The Infiniti refinancing would have required an 
appraisal of $1,635,000, and plaintiffs do not allege facts indicating that they ever 
received an appraisal anywhere near that figure.  (FAC, ¶ 100.)  The only substantive 
allegations concerning the fair market value of the subject residence is that plaintiffs listed 
it for $ 1,250,000 in June 2016, and sold it for approximately $ 1,000,000 in January 
2017.  (FAC, ¶ 135 and ¶ 138.)  Further, the Infiniti refinancing was conditioned on 
defendant Robert Fitzstephens agreeing to subordinate the Windeler junior deed of trust, 
and plaintiffs fail to allege any binding agreement on the part of Fitzstephens 
to subordinate.  To the contrary: plaintiffs affirmatively allege that Fitzstephens only 
“dangled the subordination agreement to cause delay.”  (FAC, ¶ 106.)  There are 
equivalent causation problems with the proposed FHA refinancing arrangement. 
 

 The Court finds that this ruling from more than three years ago is not dispositive of the 

present demurrers and motions to strike for the following reasons: 

 The Court was then considering causation in the context of a different 
fraud theory: that defendants fraudulently misrepresented an opinion 
concerning the enforceability of a $ 31,800 late penalty claimed by the 
Littman Trust under the first deed of trust.  In the case at bar, plaintiffs are 
alleging the fraudulent concealment of information wholly unrelated to the 
late penalty.  Whether plaintiffs can prove causation under this new fraud 
theory is an open question unaffected by the Court’s earlier ruling. 
 

 The Court’s earlier ruling considered causation in the context of two 
specific refinancing proposals: the Infiniti refinancing and an FHA 
refinancing.  Plaintiffs’ current fraud theory is broader, and the Court’s 
earlier ruling does not preclude the possibility that, but for defendants’ 
fraud, the two specific refinancing proposals might have had more viable 
terms, or plaintiffs might have qualified for other viable refinancing 
proposals from other lenders. 
 

 The general rule is that “[w]hether a defendant's conduct actually caused 
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an injury is a question of fact.”  (Osborn v. Irwin Memorial Blood Bank 
(1992) 5 Cal.App.4th 234, 252.)  Further, while the sham pleading rule 
has its place in California jurisprudence, it is something of a blunt 
instrument and cannot be used with the precision of a scalpel to carve up 
a pleading in the manner that defendants propose.  (Cf. Deveny v. 
Entropin, Inc. (2006) 139 Cal.App.4th 408, 426 [“the sham pleading 

doctrine is not intended to prevent honest complainants from 
correcting erroneous allegations … or to prevent the correction of 
ambiguous facts”].) 
 

 Finally, the Court must evaluate the impact of its earlier ruling on 
causation as to the fraud cause of action in the context of the Court’s 
earlier ruling on causation as to the professional negligence cause of 
action against the Windeler defendants.  The Court overruled the 

Windeler defendants’ demurrer to the professional negligence cause of 
action, as stated in the First Amended Complaint, finding that there was 
no causation problem: 
 

Plaintiffs have further adequately alleged that defendant Fitzstephens 
undertook to aid plaintiffs in attempting to secure conventional refinancing, 
and that Fitzstephens performed the work negligently, resulting in foreclosure 
and bankruptcy.  This legal theory does not depend on the $31,800 penalty 
claimed by the Littman Trust, and does not suffer from the fatal defects of the 
FAC’s other legal theories.  [Emphasis added.] 

 
Accordingly, while the Court is sustaining defendants’ demurrers to the fraud cause of action in 
the TAC, the Court is not doing so on the issue of causation.  Defendants’ companion motions 
to strike, which are also based on the issue of causation, are denied for the same reasons. 
 
  A-2. Plaintiffs’ New Fraud Theory. 

 
 The problem with plaintiffs’ new fraud theory is more basic than a technical problem of 
causation: in the Court’s opinion, the new fraud theory is simply unintelligible.  Plaintiffs appear 
to have taken their surviving professional negligence claim against the Windeler defendants and 
tried to reverse-engineer it into a fraud cause of action.  The Court does not see how this works, 
i.e., how defendants’ alleged failure to competently assist plaintiffs with refinancing their loans 
can reasonably be characterized as an act of fraud. 
 
 First, the Court has previously ruled that representations of opinion “are ordinarily 
not actionable” as fraud.  (See Graham v. Bank of America, N.A. (2014) 226 Cal.App.4th 594, 

606.)  If defendants’ affirmative representation of professional opinions about loan refinancing 
would not be actionable, how would defendants’ concealment of such opinions be actionable? 
 
 Second, plaintiffs have failed to adequately allege the respective roles of the Windeler 
defendants and defendant Hinds in the alleged fraud.  Plaintiffs appear to regard the Windeler 
defendants as the primary wrongdoers.  In any further amended complaint, plaintiffs shall state 
their fraud cause of action against the Windeler defendants separately from their fraud cause of 
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action against defendant Hinds, with each separate cause of action setting forth allegations 
specific to the defendants named in that cause of action. 
 
 Finally, plaintiffs have failed to allege fraud with adequate particularity.  (Stansfield v. 
Starkey (1990) 220 Cal.App.3d 59, 73.) 

 
 B. The Second Cause of Action (Professional Negligence). 

The Second Cause of Action is for professional negligence.  Defendants’ demurrers 

to this cause of action are overruled, in light of the liberal pleading standard that applies in 

this context. 

Negligence need not be pleaded with particularity: 

Allegations of negligence have long been exempted from the code pleading 

requirement to state the facts constituting the cause of action. (Rannard v. 

Lockheed Aircraft Corp. (1945) 26 Cal.2d 149, 154 [157 P.2d 1].)  Negligence 

may be generally pleaded and the enumeration of specific negligent acts in a 

complaint does not limit the plaintiff's proof at trial unless that is the pleader's 

clear intent.  [Emphasis added.] 

(McCoy v. Gustafson (2009) 180 Cal.App.4th 56, 102.)  This rule has been applied to 

professional negligence causes of action: 

Alternately, respondents argue the court properly sustained their demurrer to the 

negligence cause of action because the negligence allegations were pleaded too 

generally.  We disagree.  Negligence may be alleged in general terms; that is, it 

is sufficient to allege an act was negligently done without stating the particular 

omission which rendered it negligent.  [Citations omitted.]  “[T]here is no 

requirement that [the plaintiff] identify and allege the precise moment of the 

injury, or the exact nature of the wrongful act.”  (Guilliams v. Hollywood Hospital 

(1941) 18 Cal.2d 97, 102 [114 P.2d 1].)  The complaint here alleged that 

respondents “negligently cared for, diagnosed and treated” Ms. Hahn.  Those 

allegations were sufficient.  [Emphasis added.] 

(Hahn v. Mirda (2007) 147 Cal.App.4th 740, 747-748.) 

 

 

24.  TIME: 9:02   CASE#: MSC14-01279 
CASE NAME: ZAPOTOCZNY VS. SCHINDLER ELEVATOR 
SPECIALLY SET HEARING ON: SCHINDLER & SIERRA'S CLAIMS 
SET BY DEPT. 12 

* TENTATIVE RULING: * 
 
The Court continues this hearing to March 26, 2021 at 9:00 am. 
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25.  TIME: 9:02   CASE#: MSC14-01279 
CASE NAME: ZAPOTOCZNY VS. SCHINDLER ELEVATOR 
SPECIALLY SET HEARING ON: MOTION FOR EQUITABLE CONTRIBUTION 
SET BY SCHINDLER ELEVATION CORP. AND SIERRA PACIFIC 
* TENTATIVE RULING: * 
 
The Court continues this hearing to March 26, 2021 at 9:00 am. 
 

 

 


